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1. An overview of the sector 

1.1 A brief picture of the german chemical industry and labour relations


Regarding to the German Association of Chemical Industry (VCI), the plants are operating at full steam. Generally speaking, the chemical industry is a pillar of the German economy. Giants as Bayer and BASF AG are well known all over the world. The chemical industry itself is extremely heterogeneous in the size of its companies and the areas of operation. But even if in 2007, the good domestic business situation and the strong demand on the world market ensured success for the German chemistry, the sector has faced serious changes within the last decades. While output and sales of chemical companies further improved the previous employment rates could not be maintained. 

Highly integrated into global economy

All sectors of the German chemical industry are benefiting from strong growth of the global economy. The business situation of the German chemical industry is good, the output increased. For example in the 3rd quarter 2007 the chemical output rose by 1.5 percent compared with the 2nd quarter 2007 and exceeded the 3rd quarter 2006 by 5.5 percent. The main reason behind this output growth was the stronger demand from industrial customers throughout Europe.

On the other hand rising producer prices are challenging. During the last years prices of chemical products were on average higher. In the annual comparison 2006 to 2007, prices rose by 2.1 percent. This was triggered essentially by higher raw material and energy costs: The price of one barrel of crude oil went up by over 9 percent in the 3rd quarter 2007, with a certain tendency to continue. The naphtha price continued to climb. Supply prices of gas and electricity increased by just under 6 percent.

Because of developments of volumes and prices total sales of the German chemical industry climbed by 1 percent to 42.1 billion Euros, against the 2nd quarter 2007.Compared with the 3rd quarter 2006 a sales improvement by 9.0 percent was achieved. Demand increases at home and abroad contributed almost equally to this increase.

Sectoral employment

Good economic developments have recently positive effects on employment: In 2007 chemical companies in Germany had on average approx. 438,500 employees, reflecting an increase by 0.4 percent against 2006. Even if there are some indicators for increasing employment on the whole employment decreased in the last decades – the number of employees in 1995 was 536,000 while today it is just around 438,500. Especially the big companies BASF Bayer or Hoechst (the latter does not exist any longer) dismissed or reduced a high amount of employees. 

1.2 Interest representation within the sector

As the large companies in the chemical industry are important as exporters, their regional scope have generated an extremely unified and firmly institutionalized industrial relations system in a heterogeneous industry. Since the 1990ies the realignment of business strategies on a global scale and its repercussions for the company-internal bargaining constellations are affecting this model with the programmatic title ”partnership in the chemical industry” at its core. The so called partners are on the one side the Federal Employers of the Chemical Industry (Bundesarbeitgeberverband Chemie) as an umbrella  for the representatives of regional employers. Their members negotiate collective agreements.

On the other side there is IG BCE (Industriegewerkschaft Bergbau, Chemie, Energie)  - the mining, chemical and energy trade union representing 750.000 members. The IG BCE (formerly IG Chemie, Papier, Keramik) as a new trade union was established in 1997 after the merger with two other trade unions namely the miners trade union (IG Bergbau und Energie) and leatherworkers’ trade union (Gewerkschaft Leder). The merger was one of the responses to declining membership because of restructuring the industry.

Both umbrella organisations emphasize the so called “social partnership”, which also stands for alternative models of German industrial relations. On the contrary the metal-working industries can be taken as the archetype of “conflictual partnership”, which is often used as a concept for German industrial relations in general. As chemical and pharmaceutical industries in contrast stand for a more cooperative model matters of restructuring may be handled in a different manner. 
1.3 Erosion or realignment of partnership in the chemical industry? 

Due to Kädtler (2006), studying three large chemical companies Hoechst – partly today known as Aventis -, Bayer and BASF, the partnership was not longer as stable as in 1970ies or 1980ies. They are already among the German companies, which are far advanced in their global operations. At the same time, established relationships of cooperation and bargaining have profoundly influenced industrial relations in the German chemical and pharmaceutical industry. As Kädtler stated the co-optation of the works council leadership into the dominant coalitions – basically works council leaders are organized in the  chemical trade union - as well as substantial company-internal margins for redistribution have traditionally curbed the ambition of most works counsellors  in the field of collective bargaining and as a result also put limits on the mobilizing capacity of the union as a whole. Today we are facing a shift towards local power resources and the bargaining position of works councils based on them had not played any role in the traditional constellation, but they are a result of a new development, then the weight of this locally-based power position certainly becomes even more remarkable.

In the following we will analyze the development of employees’ representation in the chemical and paper industry. We will identify the factors that governed and may still govern the evolution of local positions of influence, on the part of employee representatives. All the companies have been operating on an international scale for a long time.
2. Case studies

As regards to the criteria for the identification of a Good Practice, on the basis of our findings we have summed up in the following what we think as good example and applicable in other sectors in Germany, or even in other countries. We chose the following companies: SmurfitKappa, KION and 

and ContiTech.

Case Study 1:

Smurfit Kappa Group: Information on demand and just following the law 

Background

The Smurfit Kappa Group describes itself as a focused leader in paper based packaging. Sales in excess of € 7 billion and over 40,000 employees in total are main figures. In Germany around 5.500 people are working for the Smurfit Kappa Group. Operating in over 30 countries (22 in Europe), it is the European leader in containerboard, solid board, corrugated and solid board packaging and has a key position in several other packaging and paper market segments, including graphic board, sack paper and paper sacks.

Growing by Acquisitions 

As the name implicates the Group is a result of various acquisitions. In March 2003 the Jefferson Smurfit Group (JSG) completed the acquisition of Smurfit-Stone Container Corporation’s (SSCC's) European packaging operations, located in Germany, Belgium and Spain. In order to secure the acquisition JSG agreed to the exchange of its 50% ownership in Smurfit MBI and consideration of approximately €185 million for SSCC's assets.

In 2005 JSG and Kappa Packaging merged to become the Smurfit Kappa Group. This merger was finalized by the end of 2005. The group is owned by private-equity-fonds as Madison Dearborn Partners, by Cinven Limited and CVC Capital Partners and by management. The Smurfit Kappa Group plc is registered in Ireland. 

The Parties have agreed to amend the existing agreements in Jefferson Smurfit Group and Kappa Packaging and have set out a new agreement for the European Works Council, incorporating all of the changes, which they have agreed to make. While at the European level a certain kind of agreement and confidence was built employees in Germany and France got nervous.


Information and consultation as rights of the employees

Smurfit Kappa plans facility closures

In early 2006 alerting news reached the employees representatives. Details of some of the production units that the Smurfit Kappa Group (SKG) intends to close started to emerge. The group was looking to shut at least one mill in Germany and four in France. Management at the former Kappa Packaging plant in Wiesloch, Germany, were informed on January 9 that the group wants to close the facility. Negotiations with the works council were under way. The Wiesloch site houses one 86,000-mpty recycled containerboard machine was in concrete danger. During the negotiations with the German works council an agreement was jointly reached on severance scheme (in German social plan).   

German works councils are not very pleased with the way they were informed during the restructuring. Neither the merger was very well communicated nor the consequences of it. Due to the German legislation there was information, but not really in time. Since the decision was already taken, the works council members only found ways to reduce the impact of the management decisions. In various other negotiations they made the experience to address a conciliation committee. This was necessary to get forward and not keeping locked. Information and consultation rights have been exercised but not in its very best way.

Lessons learned

The purpose of the works council was and is to assist in the development of an open two ways communication process with all employees. While the works council is bound to the existing legislation in Germany, the structure of the SKGroup makes it not easy to optimize the works councils’ work. Within 50 plants and division there are 35 local works councils, they are embedded in structures at a local or even country level, but communication is difficult. This is true for two reasons. One reason is the high amount of different WCs all over Germany. The other reason is related to the communication policy of the group.

Due to the ownership almost all questions of the business structure of Smurfit Kappa Group are somehow secret and confidential: ´The financial economic position of Smurfit Kappa Group, projected developments in production and sales, capital expenditures, reorganizations, potential collective dismissals, mergers, production relocation, economics, closing of branches, the introduction of new work or production methods, relocation, curtailment or closing of businesses. Even if the works councils members do have access to that information they cannot use it to mobilize employees – at least not in advance. This is unsatisfying, because there is permanent restructuring within all plants and sites. Information is needed more timely. 

The relationship between management of the Smurfit Kappa Group and their employees (as

represented by the WC members) is tensed. There are several agreements on safeguarding employment and if not possible, social plans are negotiated. Negotiations are ruled by law.
Trade Unions support

At SKG in Germany two trade unions are involved. Verdi – the public and private services union – and IGBCE - supported this processes with certain expertise and exchange of information. Especially mergers and acquisitions were accompanied by specialists from the trade unions.  

 

Sources:

Interview with Reiner Beiteke – Member of the European Works Council of Smurfitkappa and Chairman of the German Group Works Council

 

http://www.smurfitkappa.com
Case Study 2

KION: Involvement of employees representatives in acquisitions

Background and starting point: Restructuring a whole group

 
Linde AG – founded 1879 started as  refrigeration pioneer and become an international technology leader. The products ranged from industrial gases till forklifts.

  
The decisive point and starting point for fundamental restructuring was the take-over of the British BOC on the part of Linde AG in the year 2006. Following the acquisition, Linde became one of the world's leading industrial gases and engineering groups with combined gas and engineering sales of approximately Euro 11,9 billion. To finance this acquisition, Linde had to sale other parts of the group. This is when KION comes in.

The KION Group, which the Linde Group established as a new, legally independent umbrella company for its three forklift truck and industrial equipment brands, Linde, STILL and OM, currently has more than 20,000 employees. In the 2005 financial year, the division achieved sales of around 3,6 billion Euros. According to the management of the Linde Group, the new brand, KION, should be sold. 
 

Information and consultation as rights of the employees

Initiated by the former Linde Groups Works Council there was the demand to be involved in this process. At the End of September 2006 the works councils meeting drafted a letter to the management. The Groups Works Council formulated requirements for negotiations about the procedure of the acquisition. Already at the End of October 2006 they started the interviews with representatives of private-equity-firms. The Groups WC supported by the Metalworkers Trade Union - presented a list of questions and asked about the conditions of the planned mergers. The employee’s representatives have been included and on the whole scale accepted partners in dialog. The main focus of the efforts of the workers representatives was consideration of employees interest within the process. 

 

After discussion and based on a common strategy to figure a potential buyer out the right of information and consultation was exercised in a very new manner. The WC members could name those candidates which they would not like to be taken over. Some potential buyers disqualified themselves. 

Transparency within the private equity turn over 

This example shows the important questions when negotiating with private equity while restructuring. 
· First off all, there is the people’s need and concern about transparency.
· Employees want to know what they are up to.
· They want to be able to say, okay, this is a new owner, who is it, what does he want?

· How is the company in the future structured, what will happen?

· What are the risks that I as an employee might be exposed to?

Concrete the WC members asked for guarantees for employment and investments in the interest of employees.

Finally Kohlberg Kravis Roberts & Co./ Goldman Sachs Capital Partners acquired the division for 4 billion Euro. They convinced the board and the WC that continuity of corporate strategy will be assured, an IPO as medium-term objective. KKR/Goldman Sachs confirmed that they will honour all the agreements on safeguarding locations made by the Linde Executive Board with employee representatives in summer 2005. At this time, the Group Works Council agreed to save 15 per cent of costs to save jobs. This agreement runs until 2011 and includes KION employees.

Trade union support

The metalworkers union – IG Metall – supported and accompanied this process. With certain expertise and exchange of information they helped to manage the complex task of not choosing the wrong buyer. Babette Fröhlich for the IG Metall was highly engaged in this process. On the other hand, caused by the structure – Linde and BOC, the IG BCE helped the creation of Linde’s new European Works Council, integrating the English colleagues into the European Works Council. So even with heavy ongoing restructuring employees representation on various levels could be granted.
 

Lessons learned

 

Here we list only the elements having strategic relevance from the angle of exercising information and consultation rights.
 
         strengthening the influence of dialogue to exercise  functions of employees’ representatives including the right of co-decision on vital activities as a complete buy out within restructuring  – this example could enrich the German legislation.  
         Innovative procedure as such - the question and answer session with potential buyers is a novelty within the German system of labour relations.
         strengthening in practice the right of information concerning employment; Formerly reached agreements on safeguarding locations and employment could be maintained


The German legislator starts to discuss if the involvement of employees representatives should be obligatory during mergers and acquisitions. KION was exceptional and beyond usual information and consultation rights.

Sources:

Interview with Oliver Polomsky – Assistant to the Chairman of the European Works Council of KION Group

 

http://www.linde.com/international/web/linde/like35lindecom.nsf/docbyalias/homepage
http://www.kiongroup.com/en/com_home.htm
http://www.boeckler.de/cps/rde/xchg/SID-3D0AB75D-3ADD4F9E/hbs/hs.xsl/163_88899.html
(Article on the procedure, only available in German)

Case Study 3

ContiTech AG:  Information leads to consultation and negotiation

Background

ContiTech comprises seven independent business units, five of which are European market leaders in their segment. The products and systems are mainly used in the automotive, rail, and printing industries, as well as in mining and mechanical and equipment engineering. ContiTech produces in 21 countries. The product range covers everything from industrial hoses and hose systems, air springs for commercial vehicles, power transmission systems and molded articles to elastomer coatings, technical and decorative surface materials printing blankets and conveyor belt systems. Sales were 2,894 millions Euros in 2006, with 22,331 employees  in total and about 16,000 in Germany.

Acquisition effects people

ContiTech AG expanded by take over of the Hamburg based Company Phoenix.  Phoenix conveyor systems are in operation around the world in mining  and industry, and the Phoenix Competence Center Compounding produces more than 100,000 tons of compounds each year. 

On January 16, 2007, the fusion of Phoenix AG into ContiTech AG was entered into the commercial registry for ContiTech AG and thereby became effective. Thus, under the ContiTech AG umbrella, the world’s largest rubber specialists in the non-tire rubber sector. But this acquisition affected employees. During restructuring more than 1,000 people were dismissed. 
Information leads to consultation and negotiation

The acquisition was already planned for a while but only after permission of the Federal and European Cartel Office got official. Since then works councils have been informed and first consultations started on questions like which establishments are effected, to what degree and how to encounter the proposals and decisions of the management. Trade union specialist together with freelance lawyers and business consultants tried to formulate alternative solutions for the restructuring. Due to the legal system the employers have to pay the external specialist. As a matter of fact many plants were under discussion, this means Groups Works Council became the main actor for consultation and negotiation.

After one and a half year of negotiations a social plan was achieved. This agreement regulated a lot of details, some of them are listed in the following:

· effected employees got the right to choose a redudancy payment

· assistance to any change to another job within the group , including moving services and compensations for family members

· the creation of a company which tries to qualify and to procure jobs for dismissed persons

· guarantee of equal payment, if another job within the group is taken/accepted

Lessons learned

The works council tried to develop a strategy for all employees concerned. The works council used the existing legislation in Germany to get resources to influence the restructuring of the undertaking. One major achievement of the Works Constitution Act is in case of serious changes of a company  the right  to obtain external expertise.  Fundamental questions and decision of the business structure could not be changed, but effects like collective dismissals and production relocation could have been softened.  The timeframe concerning management decision is unsatisfying, information is needed more timely. Usually works council are forced to react, anticipating is difficult. Due to the law there are agreements on safeguarding employment and if not possible, severance schemes are negotiated. Institutions as the works council and group works council are essential for the collective negotiations if it is about the consequences of restructuring. Negotiating requires a lot of patience and qualification. Works council members need training and information, especially on law, economic and labour affairs.

Trade Unions support

At ContiTech in Germany trade unions means IG BCE (Industriegewerkschaft Bergbau, Chemie und Energie), all works council members are organized in IG BCE. The union supported the process with expertise and infrastructure. For example they provided facilities to meet and did a lot of public relations. One of the main tasks was  to keep the employees together, because employers tried to divide them.

Sources

Interview with Jörg Schustereit, chairman of the “Europa Forum” (EWC) at Continental AG, chairman of the local works council ContiTech Nordheim, he is a member of IG BCE and a workers’ director (member of the supervisory board) of Continental AG.


http://www.phoenix-ag.com/pages/historie_en.html
http://www.contitech.de/index_en.html
Definitions

Betriebsrat - Works Council

As the form of institutionalized representation of interests for employees within an establishment, the works council is an organ of the works constitution . It serves the establishment and the workforce . The means it has at its disposal for fulfilling this function are its rights of participation, i.e. the information , consultation and co-determination rights of the works council . It is empowered to conclude works agreements for the establishment, and is authorized to institute legal actions.
Source:

http://www.eurofound.europa.eu/emire/GERMANY/WORKSCOUNCIL-DE.htm
Konzernbetriebsrat – Group Works Council

An organ of the works constitution which may be established by the company works councils or establishment-level works councils of a group of companies (Works Constitution Act §§ 54 ff.). It is responsible for dealing with matters which concern the group as a whole or several of its member companies and which cannot be regulated by individual company or establishment level works councils or need to be regulated uniformly for the entire group. Only the group works council can conclude special works agreements that apply throughout the group. Its other powers, the formation of committees and the conduct of its business follow the corresponding regulations laid down for the company works council.

Source:

http://www.eurofound.europa.eu/emire/GERMANY/GROUPWORKSCOUNCIL-DE.htm
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